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No More Texting While Driving



      As of December 1, 2009

House Bill 09-1094 becomes the “law of the land” tomorrow December 1st.  

The law:  No texting by any age driver while driving; prohibits use of cell phones by 16 and 17 year olds while driving (not even use via speaker phone.)

The goal: Hands on the wheel, eyes and mind on the road.  

The statistics provided as the need for the law are beyond gruesome:  

· 66% of drivers 18 to 24 years old are sending or receiving text messages while driving;

· Motorists on cell phones exhibit the reaction speed and coordination of drivers with blood alcohol levels exceeding 0.08 – that’s like getting behind the wheel after 4 drinks!

· Drivers on cell phones are four times more likely to be in an accident; 

· A 2002 study showed that talking on a cell phone was the cause of at least 2,600 deaths and 330,000 injuries annually;

· Patrick Sims, a Colorado high school senior, killed a 63-year-old man because he was sending a text message while driving;

· Nine-year-old Erica Forney of Fort Collins was tragically killed by a cell phone-using distracted driver;

· A truck driver who was distracted by his cell phone ran his truck off I-76 during rush-hour causing secondary accidents from flying debris.  
· One week after five girls graduated from high school they were killed in an accident attributed to texting while driving; and 

· A young mother lost her leg in Colorado Springs, impaled against her car by a driver on a cell phone.

(Note:  Statistics provided by the Colorado legislature’s  communications office.)

Beginning December 1st, any driver sending text messages will be charged with a secondary offense if pulled over by law enforcement.  While the law does not make texting a primary offense and a driver will not be ticketed only for texting, a driver can be charged with two charges if they have exceeded the speed limit (primary) and are texting (secondary).  

However, drivers under the age of 18 using a cell phone, even a speakerphone, to talk or text, can be pulled over as a primary offense.
First time offenders will be required to pay a $50 fine; second time, a bit more expensive, $100.00 for the second ticket.  

Brannan Lawsuit continues:  Brannan’s Verified Complaint (the Complaint) filed on September 17, 2008, did not name the City of Black Hawk as a party.  


In its Complaint, Brannan seeks declaratory relief which means the Court is asked to find that the Gilpin Zoning Regulations, specifically Section 6.l are not applicable to it (Brannan); that any attempt to do so renders the section (or parts) unconstitutional; and, that the Court remand the application to the Board of County Commissioners with directions to approve.  (Note:  This explanation is streamlined just a bit, and “cleansed of all the legalese.)  


Not acknowledged by Brannan or perhaps Brannan’s attorneys are unaware, in seeking the declaratory relief, the Colorado Rules of Civil Procedure (CRCP) come into play.  


On October 28, 2008, the City of Black Hawk (Black Hawk) filed its Motion to Intervene as to Brannan’s First and Fourth Claims for Relief, citing as its basis an “irrefutable interest relating to the property at issue in the application and an irrefutable interest in Brannan’s First and Fourth Claims for relief,” all at the time the Verified Complaint was filed (September 17, 2008).  


Rule 57(j) of the CRCP requires the joinder of parties when declaratory relief is sought:  “All persons shall be made parties who have or claim any interest which would be affected by the declaration, and no declaration shall prejudice the rights of persons not parties to the proceeding.”  


As part of the basis for its Motion to Intervene, Black Hawk cites being a party to the 1999 Growth IGA and the agreement’s requirements as part of the irrefutable interests.  


Black Hawk also invokes Rule 24(a) of the CRCP which “allows for a party to intervene in an action as a right,” if the party’s interest is in jepodary or danger by disposition of the action, and that interest is not adequately represented by an existing party.  


Black Hawk states the declaratory relief sought by Brannan’s Fourth Claim for Relief “would directly affect Black Hawk’s ability to apply and enforce the terms of the 1999 agreement.”  


Black Hawk also asserts that none of the current parties named as defendants by Brannan can adequately represent Black Hawk’s separate interest in the 1999 Growth IGA.  


Black Hawk also states, “None of the named Defendants can adequately protect Black Hawk’s immense stake in preserving State Highway 119 as a safe, passable and visitor-friendly gateway to its gaming district, the lifeblood of Black Hawk’s economy.  


Rule 24(b) of the CRCP provides Black Hawk with permissive intervention because it shares “common questions of law and fact with the defenses offered by other Defendants.”  


As the reader might imagine, not only did Brannan oppose the Motion to Intervene when contacted by counsel for Black Hawk, but so did the Wolf Parties through their counsel of record.


Legal wrangling between attorneys in a lawsuit such as this one accounts for the destruction of more trees than this writer cares to think about, but this case is one for the books.  Taxpayer dollars to defend this lawsuit have been mounting now for more than a year.  

Brannan’s opposition again is based on the premise that none of the regulations, the law and agreements in place which provide for the protection, safety and welfare of the people and property owners in Gilpin County, apply to it.  


At one point in the opposition, Brannan ignores the obvious – the Black Hawk/Central City Sanitation Plant – saying Black Hawk’s corporate boundary is at least five miles away from the proposed MMRR Quarry.  The Black Hawk/Central City Sanitation Plant is located across Highway 119, within sight of the entrance to the proposed quarry.  


The Wolf Parties’ opposition almost mirrors the Brannan opposition, with counsel for the Wolf Parties claiming that “Neither Brannan nor the Wolf Parties were party to the IGA, or are they litigating it.”  “. . . There is no colorable claim that the County will inadequately represent the IGA, even [it] did have bearing in the case.”  


The Wolf Parties also used as a basis for their opposition the claim that Black Hawk’s nearest property was five miles away from the property at issue.  


The Wolf Parties attempted, as Brannan did, to sidestep Black Hawk’s concerns about the traffic issue and its commonality with other Defendants as to defenses, even stating again Black Hawk is “certainly adequately represented by the Gilpin County Defendants.”  

Brannan and the Wolf Parties continue a pattern in the pleadings of the lawsuit to ignore the “science” behind opposition to the proposed MMRR Quarry, the inherent problems and the widespread impacts that cannot be mitigated.  

On November 10, 2008, the Court granted Black Hawk’s Motion to Intervene.


On November 21, 2008, Shack West, LLC, filed a Motion to Intervene as a Defendant as to the Plaintiff’s First and Fourth Claims for Relief.  Shack West’s prinicipal member manager is Estella B. Leopold, Ph.D.  Shack West owns 260 acres of real property immediately adjacent to the proposed quarry site, and has owned that property for more than 40 years.  

Shack West’s Motion to Intervene is lengthy and will be covered in detail next week.  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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